JULES WR GHT
| BLA 93-378 Deci ded January 8, 1997

Appeal froma decision of the Alaska Sate fice, Bureau of Land
Managenent , denyi ng the anendnent of Native al |l otnent application F 18277,
Parcel A

Set aside and referred to the Hearings D vi sion.

1. Admnistrative Authority: General ly--A aska: Native
Alotnents--A aska National Interest Lands Gonservation
Act: Native Allotnents--Rules of Practice: Appeal s:
Sanding to Appeal

Unhder sec. 905(c) of the Alaska National Interest Lands
onservation Act, 43 US C § 1634(c) (1994), a Native
allotnment applicant may anmend the | and description
contained in the application if the description
designates | and other than that which the applicant
intended to clai mand the new descri ption descri bes
the land originally intended to be clained. Wen BLM
deni es such an anendnent, the Native al | ot nent
applicant is adversely affected by such a deternination
and nay file an appeal wth the Board of Land Appeal s.
If the Board determines that there are naterial facts
indspute, it wll refer the case to the Hearings
Dvision, fice of Hearings and Appeal s, for a hearing
on the matter pursuant to 43 GFR 4. 415.

APPEARANCES.  Kathy J. Keck, Esq., A aska Legal Services Corporation,
Fai rbanks, A aska, for appellant; Carlene Faithful, Esg., dfice of the
Regional Solicitor, Anchorage, A aska, for the Bureau of Land Managenent ;
Nancy J. Nolan, Esq., Assistant Attorney General, (fice of the Attorney
General, Sate of Aaska, Anchorage, Al aska, for the Sate of A aska.
(PN ON BY DEPUTY CH B ADM N STRATI VE JUDEE HARR S

Qh April 14, 1972, the Bureau of Indian Aifairs (B A filed wth the

Bureau of Land Managenent (BLM the Native allotnent application of Jul es
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Wight, 18277, which he had signed on February 5, 1971. 1/ That
appllcatlon descrlbedaparcel of land in secs. 5and6 T 2S, R 2W,
Fai rbanks Meridian, later designated as Parcel A 2/

In arequest for a field report of Parcel A dated February 28, 1974,
a BLMenpl oyee noted: "Land is in conflict wth patented land. There
appears to be sonme confusion as to where applicant intended |and to be and
where BBAplotted it--check wth applicant in field."

In June 1983, BLMcontacted Wight concerning the |and description for
Parcel A° Wight then visited the BLMoffice in Fai rbanks and confirned
that the land he desired had been msdescribed on the application and that
his |and was "further downstream|[on the Tanana Rver] inT. 2S, R 3 W,
Section 14, FM (Menorandumto Hle, dated June 14, 1983). BLMi nforned
Wight that the land in sec. 14 was al so patented land. BLMal so stat ed:
"WII field examne in late July by boat when M. Wight returns to
Fai rbanks." 1d.

h March 22, 1984, a BLMrealty specialist, acconpani ed by Wi ght,
conduct ed an examnation of Parcel A and prepared a field report dated
March 26, 1984. The realty specialist examned land in secs. 20 and 29,
T 2S, R 3W, Fairbanks Meridian. Nothing in the field report
indicates why the realty specialist examned the |and in secs. 20 and 29,
other than his statenent that "[a]pplicant intended to apply for |ands
ot her than those described on the original application by BI.A" (Feld
Féport at 2). The realty specialist found that Wight's know edge of

"the location and past use [of the |and] was good." |d. at 4. He
concl uded that Wight had net the requirenents of the Native Allotnent Act.

Qh April 11, 1986, BLMsent Wight a notice styled "Survey H at
Fled," informng himthat it woul d consider its survey of his Parcel A
lands in secs. 20 and 29, containing 78.30 acres, to be correctly descri bed
in the absence of an objection fromhim Wight filed no objection.

1/ That application was filed pursuant to the Al aska Native Al otnent Act
of 1906, as anended, 43 US C 88§ 270-1 through 270-3 (1970) (repeal ed on
Dec. 18, 1971, by section 18(a) of the A aska Native dains Settlenent Act,
43 USC 8§ 1617( a) (1994), subject to applications pending before the
Departnent on that date).
2/ In a nenorandumdated May 16, 1972, BIAnotified BLMthat it had "found
a parcel BV\hI ch vas not included in the appl i cation we conpl eted and fil ed
wth you" It requested that BLMinclude Parcel B as part of Wight's
application. Parcel Bis not at issue in this appeal .
3/ Inan affidavit filed wth this Board on Jan. 3, 1994, Wight stated:
"In 1983, | told BLMwhere the land | originally intended to apply for
was located. They did not tell ne that | had to submit any infornation
showng that | had originally intended to apply there. They arranged for
ne to goon afield examnation in 1984. Wen we went on the field exam
it was the first tine that 1 was able to showa BLMor B A enpl oyee where
ny land was on the ground, instead of on a nap."
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h Septenber 14, 1990, BLMrecei ved a nenorandumfroman al | ot nent
specialist wth the Tanana Chiefs onference, Inc., stating, in part, as
follows: "Enclosed please find an original wtness statenent from
M. Wight regarding his parcels Aand B He has reviewed the Master Title
P ats for both parcels and stated the | ocations are correct." 4/

h Septenber 24, 1990, BLMsent a letter to Wight and the Sate of
A aska stating that it had reviewed Wight's allotnent application for
Parcel Ain secs. 20 and 29 and had "determned that the application
requi res adjudi cati on under the Sipul ated Procedures for inplenentation of
Qder in Aguilar v. Lhited Sates, 474 Fed. Supp. 840 (D A aska 1979)
* k% " |t stated that al though cl ai ned use and occupancy predated a Sate
sel ection application (F027416) for the land, the | and had been patent ed
tothe Sate on July 30, 1963.

Inthe letter BLMinvited "all parties who have an interest in the
above-described land,” wthin 90 days of receipt of the letter, to submt
additional evidence or comments supporting or disputing Wight's claimto
the land. BLMregistered no concern over the description of the | and
cl ai ned.

In response to the letter, on Cctober 29, 1990, Wight filed two
wtness statements wth BLMstating that he commenced use of the land in
guestion in 1955. n January 9, 1991, followng an extension of tine to
respond, the Sate filed a letter wth BLMstating that a third-party
interest in the land had been created in 1967 through issuance of a | ease
tothe Lhited Sates Forest Service (USFS). Wth the letter the Sate al so
submitted the statenents of eight individual s disputing Wight's claimto
the land. Based on those statenents, the Sate asserted that Wight's use
of the land, if any, was not potentially exclusive of others. The Sate
also clained that the land in question had been w t hdrann on Novenber 4,
1954, by Public Land OQder No. 1028 for forest nmanagenent purposes and t hat
Wight could not have initiated a Native allotnent after that date. The
Sate proposed the fol | ow ng procedure:

If M. Wight's use and occupancy does not predate PLO 1028 the
appl i cation should be rejected pursuant to Sep 1 of the Aguilar
procedures. Qherw se a hearing pursuant to Sep 6 of the

Agui l ar Procedures may be necessary to determne if heis
entitled to any of the clained area and to establish the USFS s
status as a bona fide purchaser. This wll also provide the
state wth an opportunity to cross-examne wtnesses to
determne the exact |evel of use, periods of use, and areas of
use, where wtness statenents in the file are deficient.

4/ In the acconpanyi ng wtness statenent, Wight clained, for the first
tine, that he began using the Parcel Aland in 1953. 1In his original
application, he stated that he began using the land on July 1, 1955.
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Qh March 21, 1991, Wight submtted an affidavit to BLMclai mng use
and occupancy of the | and commenci ng in 1953 and respondi ng to the ei ght
statenents submtted by the Sate.

h Gctober 30, 1991, BLMissued to Wight and the Sate a notice
styled "Native Allotnent Application Relocation.” Therein, BLMstated that
it was providing notice that the | and description on Wight's application
F 18277, Parcel A was proposed to be amended fromthe original description
tothe land in secs. 20 and 29. It provided a 60-day period for protest or
comment and stated that "[a]fter the 60-day comment/protest period, we wll
process the application." 5 In aletter dated January 6, 1992, BLMstated
that the Sate of A aska had requested an extension of tine on Decenber 12,
1991, to respond to the Gctober 30, 1991, notice. BLMgranted an
extension until January 30, 1992. 1In a notice dated January 6, 1992, and
styled the sane as the Gctober 30, 1991, notice, BLMgranted USFS the
opportunity wthin 60 days to protest or comment on the anended | and
description for Parcel A of F18277.

O February 28, 1992, USFSfiled a letter wth BLMprotesting the
rel ocation of Wight's allotnent, Parcel A to the lands in secs. 20 and 29
and chal | engi ng his use and occupancy of the land. n the sane date BLM
received a letter fromthe Sate al so protesting the rel ocati on and
contesting his use and occupancy.

In a decision dated April 2, 1993, BLMdenied "rel ocation" of Wight's
allotnent application, Parcel A That denial was, in essence, a denial of
the anendrment of his application to include the lands in secs. 20 and 29.
Inits decision, BLMstated:

The case file for Native allotnent application 18277, Parcel A
does not contain any evidence to indicate that Jules Wight had
originally intended to apply for |ands described in the

rel ocation notices. To the contrary, there is substanti al

evi dence submitted by individual s who have extensi ve know edge of
the area, that M. Wight did not use or occupy the lands in the
anended | ocation. Therefore, in viewof the above, the

rel ocation of Native allotnent application 18277, Parcel A,]
nust be and hereby is deni ed.

5/ On the sane day, BLMsent a letter to USFS very simlar to the

Sept. 24, 1990, letter to Wight and the Sate offering USFS 90 days within
which to conment on Wight's claimto the lands in secs. 20 and 29. BLM
stated therein that at the end of the 90-day period, it woul d reviewthe
case file and "if there are disputed i ssues of fact, Jules Wight wll be
of fered an opportunity for an oral hearing before further action is taken
on the case." In aletter dated Jan. 6, 1992, BLMinforned USFS to
disregard its ct. 30, 1991, letter because "[t]he proposed rel ocation of
the Parcel A nust first be decided.”
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Wight filed a tinely appeal of that deci sion.

Section 905(c) of the Alaska National Interest Lands Gonservation Act,
43 US C § 1634(c) (1994), provides that "[a]n al |l ot nent applicant nay
anend the | and description contained in his or her applicationif said
description designates | and other than that which the applicant intended to
claamat the tine of application and if the description as anmended
describes the land originally intended to be clained." In Angeline
@l braith, 97 IBLA 132, 147, 94 |.D 151, 159 (1987), the Board
identified the followng factors as being rel evant to the question of
intent:

[ T] he geographi c positions of the |and described in the original
appl i cation and the proposed anendnent, the relation of the
parcel s to each other and to any | andnarks or inprovenents, the
history of the legal status of the parcels, and the reasons why
the original application did not correctly describe the intended
land. See Pedro Bay Gorp., [78 I BLA 196, 201 (1984)]. Moreover,
an appl i cant shoul d show how his or her activities since filing
the appl i cati on have been consistent wth the present clai mthat
other land was intended. Such factors should clearly indicate a
reasonabl e |ikelihood that the | and described by the anendnent
was the land intended to be clained at the tine of the original
appl i cati on.

n appeal , Wight argues that BLMnever requested that he submt any
evi dence about whether or not he originally intended to apply for this land
prior to issuance of its decision. 6/ He points out that in its decision
BLM does not specify why it determined that he had not intended to apply
for the land contained in his anended description. He clains that BLMs
deci sion di scusses only the issue of use and occupancy whi ch he charges is
conceptual |y distinct fromthe issue of his intent to apply for a parcel of
land. He asserts that evidence of use and occupancy nay or nay not be
probative of the question of intent. He lists the reasons why he has
conplied wth the Gal brai th standards.

Wight contends that in the past when the record in a case has
present ed di sputed facts concerning whether a Native allotnent applicant's
new description describes the land originally intended to be clai ned, the
Board has referred the case to the Hearings Dvision, pursuant to 43 R
4.415, for a hearing on the matter, citing Sate of Aaska, 119 | BLA 260
(1991), and Daniel Roehl, 103 IBLA 96 (1988). Wight contends that this is
such a case and that BLMcannot deny hi man anendnent w thout providing him
a hearing.

6/ Inits decision, BLMstated that action on the application woul d "be
suspended for 60 days fromthe date of receipt of this notice to allowtine
to submt evidence in support of the claimi (Decision at 3). However, it
obviously considered its decision on relocation to be final because it

provi ded notice that the deci sion was i medi atel y appeal abl e to this Board.
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Inits answer, BLMdisputes Wight's claimthat he has satisfied the
@Gl braith standards and thereby denonstrated his original intent to claim
the land in secs. 20 and 29. BLMargues that his request for a hearing
shoul d be deni ed because no naterial facts are in dispute. BLMcontends
that Wight's actions alone, wthout reference to the statenents filed by
the Sate, justify denial of an anendnent.

Inthe alternative, BLMasserts that Wight's appeal nust be di smssed
because there is no final BLMdecision in the case. BLMstates that the
Departnment no | onger has title to the land in question and, thus, has no
jurisdiction over it and cannot adjudicate titletoit. BLMstates that
this is an appropriate case for application of the Aguilar stipul ated
procedures. Unhder those procedures, BLMargues, its decision to reject or
refer the claimto the Solicitor's office for title recovery is final for
the Departnent. Such a decision, it states, has not been nade. BLMpoints
to our decisions in Sate of A aska (Bal ashoff), 127 IBLA 276 (1993), and
Bay Mew Inc., 126 I BLA 281 (1993), as controlling in this case because in
t hose cases the Board di smssed appeal s of BLMdeci si ons accepti ng
anendnents of Native allotnent applications for patented | ands on the basis
that such decisions were not a final determnation of rights to the |and.
BLMcontends that its decision under appeal "is not a rejection of Wight's
application and is not a determnation of the nerits of his application”
and that Wight's appeal nust be dismssed (Answer at 13). The Sate
provi des argunents simlar to those of BLM

Inareply, Wight contends that Bal ashoff and Bay M eware clearly
di stingui shabl e fromthe present case and that, while the Board may not
adjudicate title to the land at issue, it clearly has jurisdiction to
determine what land is at issue. Wight denies that his appeal is
premature and repeats his request for a hearing on his original intent.

Wight's appeal is not premature and we deny BLMs and the Sate's
requests to dismss it as such. The facts in Bay Meware easily
di stingui shabl e fromthe facts in this case. In that case BLMapproved the
anendnent of a Native allotnent application to include | and that had been
transferred by interi mconveyance to Bay Mew Inc. The Board concl uded
that the appeal was prenature because BLMwas not adjudicating title to the
land and, thus, Bay Mews interests were not adversely affected by the
anendnent deci sion. 7/

In this case BLMdeni ed the anendnent of a Native al | ot nent
application. That fact al one distingui shes the case fromBay Mew Qur
Bay Vi ew case turned on the effect of the decision on the interest of the
appel I ant .

7/ Balashoff involved simlar facts. BLMapproved an anendnent to enbrace
land transferred by interimconveyance to a village corporation and the
Sate appealed. Athough it is not clear fromthe decisi on what

interest the Sate clained in the lands, the Board determned the appeal to
be prenat ure.
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V¢ concl uded there was no direct and immedi ate effect on Bay Mew s rights
and interest. The appellant inthis case is the Native all ot nent
applicant. Hs interest has been adversel y af fected because BLMhas tol d
himthat he has not established that the land in secs. 20 and 29 is the
land for which he originally intended to apply. Thus, even if BLMwere to
provi de hima hearing under the Aguilar procedures to show use and
occupancy, he woul d be precl uded fromshow ng such use and occupancy for
the land for which he asserts he originally intended to apply. 8 His
adversely affected by BLMs deci si on.

In Bay Mew the Board stated that the Secretary's special fiduciary
responsibility to Native Anericans "properly extends to ascertaining the
proper description of the |ands for which an Al askan Native intended to
appl y" (126 IBLAat 287). This is precisely what Wight is seeking by the
filing of this appeal. He is asking that this appeal be referred for a
hearing on the issue of the proper description of the land for which he
originally intended to apply.

Fnally, we note that BLMs Aguilar and Title Recovery Handbook for
Native Allotnents states at page 4. "The adjudication of all other i|ssues
involving a Native allotnent case file should be conpleted prior to
begi nning the Aguilar process. These other issues woul d include notice of
a proposed rel ocation or reinstatement * * * and subsequent deci si on
accepting or rejecting the proposed rel ocation or reinstatenent. These
decisions are appeal able to IBLA" (Exh. 3 at 2, Reply to Answers of Sate
and BLM. Thus, the issue of the exact location of the land for which a
Native is seeking an allotnent is not properly an issue for an Aguilar
proceeding and it shoul d be resol ved prior to conmencenent of any such
pr oceedi ng.

Wiere a BLM deci si on deni es the anendnent of a Native al | ot nent
application, the applicant has the right to appeal to this Board and the
appeal wll not be dismssed as prenature.

Ve turn to the question of whether Wight is entitled to a hearing on
the issue of his original intent. V& conclude that he is. Miterial facts
are in dispute. In such a case, the Board wll refer the case to the
Hearings D vision under 43 R 4.415 for a hearing. Daniel Roehl, supra.
The Admini strative Law Judge assigned to the case shall issue a decision
which wll be final for the Departnent in the absence of a tinely appeal to
this Board. 9/

8/ The question of when Wight commenced use and occupancy of the tract is
not directly at issue in the present dispute, which concerns only whet her
he may be allowed to anend his Native allotnent application. Instead, that
question shoul d be addressed in the context of any Aguilar proceedi ng that
nay be convened.

9/ Should the parties be able to resol ve the issue of original intent by
sti pul ation, the hearing before an Admnistrative Law Judge coul d be

avoi ded and Aguil ar proceedi ngs coul d conmence.
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Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 GFR 4.1, the deci si on appeal ed
fromis set aside and the case is referred to the Hearings DO vi sion.

Bruce R Harris
Deputy Chief Administrative Judge

V¢ concur :

Janes L. Burski
Admini strative Judge

Gil M Fazier
Admini strative Judge

C Randall Gant, Jr.
Admini strative Judge

David L. Hughes
Admini strative Judge

WIlT A lrwn
Admini strative Judge
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ADM N STRATI VE JUDCE KHELLY D SSENTI NG

| respectfully dissent. Prior to the issuance of today' s deci sion,
there was no Board of Land Appeal s precedent for dealing wth an appeal of
the Bureau of Land Managenent's (BLM rejection of an anendnent to | ands
selected as a Native allotnent but patented to a third party. Today, the
naj ority establishes a regrettabl e precedent whi ch needl essly conplicates
and del ays future disposition of such anendnents.

The majority finds that Wight is entitled to a hearing under 43 R
4.415 as to the issue of his intent because "[njaterial facts are in
dispute.” | disagree. The undisputed naterial facts in this case are that
Wight changed the location of his allotnent three tines, that his final
anendnent cl ai ned | ands | ocated approxinately 7 mles downstreamfromthe
original location, that his final selection was on patented | ands
w thdrawn fromentry in 1954, and that he subsequent|y anended his
appl i cation to change his commencenent of use and occupancy from 1955 to
1953. Wight cannot create an issue of fact by sinply contradicting his
own previous statenents. See Jurado v. Heven-Ffty Qorp., 813 F. 2d 1406,
1410 (9th dr. 1987).

Moreover, the majority's decision wll nost likely result in Wight
receiving at |east two hearings; one under 43 /R 4.415 to deternmne whi ch
land he originally intended to apply for, and the other under the Aguilar
stipulations to determne use and occupancy for purposes of entitlenent.
Further, if Wight is not satisfied wth the determnation of the
Admini strative Law Judge as to his anendnent, he can file another appeal to
this Board, which coul d order yet another hearing.

Recently, the Nnth Qrcuit Gourt of Appeals in Slas v. Babbitt,
96 F.3d 355 (9th dr. 1996) clearly indicated that thereis alimt in
providing rights to a Native allotnent applicant, observing that "the
onstitution requires due process of law it does not require an
endl ess nunber of opportunities for one to assert his rights." 1d. at 368.
In this case, the ngjority has exceeded that [imt.

Accordingly, | would affirmBLMs deci si on.

John H Kelly
Admini strative Judge

V¢ concur :

Janes L. Byrnes
Chief Administrative Judge

Franklin D Arness
Admini strative Judge
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ADM N STRATI VE JUDE MULLEN D SSENTT NG

Qh April 2, 1993, the Bureau of Land Managenent (BLM issued a
deci sion denying what it described as the "rel ocation” of the tract of |and
subject to Jules Wight's application under the Al aska Native Al otnent Act
of 1906. 1/

For along tine prior to this appeal the land admnistrators in the
Departnent of the Interior have been abl e to recogni ze the obvi ous when
attenpting to determne the exact location of a specific land tract being
clai ned under a statute governing the disposition of Federal |ands. The
nost reliable neans of finding what land is being clained is to have the
person claimng the land go to the parcel being clained, stand onit, and
identify it as the tract he or she wants. The reliability of this nethod,
when conpared to using a nap or | egal description, is obvious.

In February 1971, the legal descriptionin Wight's A askan Native
Alotnent application was the best evidence of what Wight clai ned under
the Alaska Native Allotnent Act. However, the record shows that in
February 1974, an enpl oyee of BLMrecogni zed that there was sone conf usi on
regarding the true location of the tract Wight intended to claim Wi ght
was notified and, in June 1974, he responded by acknow edgi ng that his
application did not describe what he considered to be his allotnent. 1In
keeping wth its past practice, BLMdecided that the best way to deternmne
what |and Wight intended to claimwas to have Wight go wth a BLMrealty
specialist and identify the parcel on the ground.

h March 22, 1984, a BLMrealty specialist and Wight went to the | and
that Wight intended to claim As noted in the najority opinion, nothing
inthe BLMrealty specialist's field report of that investigation indicated
why the realty specialist examined the tract in secs. 20 and 29 (as opposed
to sone other parcel of land in the Sate of Al aska), other than the
statenent that "[Wight] intended to apply for |ands other than those
described on the original application by BI.A" (FHeld Rport at 2). The
realty specialist did not find it necessary to state the obvious. 2/

h April 11, 1986, BLMinforned Wight of its decision to consider
its survey of the parcel he had identified on the ground in secs. 20
and 29 to be the tract Wight had applied for. Wight did not object

1/ See footnote 1 in the najority opinion.

2/ If any question renained, Wight's Jan. 3, 1994, affidavit in which he
says that "when we went on the field exam it was the first tine that I was
abl e to showa BLMor Bl A enpl oyee where ny | and was on the ground, instead
of on a nap" shoul d have resol ved the issue. | draw two concl usi ons from

the record: (1) Wen the BLMrealty special i st asked himto do so, Wi ght

took the realty specialist tothe tract he intended to claim and (2)

Wight has sone difficulty reading a nap.
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or attenpt to appeal that decision. In fact, a nenorandumsubmtted to
the Board by a third party on Septenber 14, 1990, al so states that Wi ght
deened the tract in secs. 20 and 29 to be the tract he had intended to
acqui re.

There is no reason to corment on the evi dence regardi ng when Wi ght
commenced occupancy of the tract in secs. 20 and 29, other than to note
that this natter wll eventually be addressed in an Aguilar hearing. Wat
isinportant is that there is absolutely no evidence that the realty
speci al i st erred when describing the | and he and Wi ght physically
i nspected on March 22, 1984, and there is no evi dence supporting BLMs
April 2, 1993, decision to reverse its April 11, 1986, decision that the
parcel Wight intended to claimwas in secs. 20 and 29.

The proper course of action for this Board to take at thistineis
to vacate the April 2, 1993, decision. This will reinstate the decision
identifying the tract in secs. 20 and 29 as the one Wight applied for.
The case file should then be remanded to BLMand BLMshoul d institute an
Aguilar hearing. There is no need to have an Admnistrative Law Judge
hearing to determne what tract of |and Wight intended to cla m

R W Millen
Admini strative Judge
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